
Case Study 

“The Children’s Referendum” 

“The 31st Amendment to the Irish Constitution”  

Any discussion of Children’s Rights, i.e. 

the UN Convention on the Rights of 

the Child (UNCRC) or the European 

Convention on Human Rights (ECHR). 

L.O. 4.1 Evaluate the statement “The 

rights articulated in the UN Convention on 

the Rights of the Child are enjoyed in 

Ireland equally by everyone.” 

L.O. [2.1] “Describe the process of 

decision-making at national level in 

relation to policies that impacts upon 

young people.” 

To which areas are this case study applicable? 

Key Term: Referendum 

Commission – an independent 

body that explains the subject 

matter of referendum 

proposals, promotes public 

awareness of a referendum, 

and encourages the electorate 

to vote. 

Key Term: Referendum – a 

general vote by the electorate 

on a single political question 

which has been referred to 

them for a direct decision. Also 

called a ‘Plebiscite’. In Ireland 

a Referendum is needed to 

change the constitution. 

Background: The Irish Constitution was 

written with heavy influence from the 

Catholic Church. Aoife Nolan has argued 

that in the constitution, “children as objects 

of parental rights and duties rather than 

autonomous right‐holders.” This is see, for 

example, in Article 41, that note that the 

family is “the natural primary and 

fundamental unit group of Society, and as a 

moral institution possessing inalienable and 

imprescriptible rights, antecedent and 

superior to all positive law.” Anything that 

interfered with that central position was 

potentially ‘unconstitutional’ and open to 

challenge in the Supreme Court. With the 

growth in reports of sexual abuse in the 

Church from the 1990s onwards (such as in 

the 250 Church-run ‘Industrial Schools’ or 

the ‘Ferns Report’ in 2005) made the issue 

of children’s rights more pressing. In 1996 

Constitutional Review Group called for “an 

express guarantee of certain rights of the 

child.” An attempt was made to hold a 

referendum in 2007, but the government 

fell before it could be held. The 2,600-page 

report of the Irish Child Abuse Commission 

in 2009 (www.childabusecommission.ie) 

increased pressure for the referendum. The 

soon-to-fall FF/Green gov introduced the 

Ref bill in 2011, but the FG/Labour gov 

finalized the process in 2012. 

The Proposed Changes 

Delete Article 42.5 – “In exceptional cases, where 

the parents for physical or moral reasons fail in their 

duty towards their children, the State as guardian of 

the common good, by appropriate means shall 

endeavour to supply the place of the parents, but 

always with due regard for the natural and 

imprescriptible rights of the child.” 

Substitute with – 42A 1. The State recognises and 

affirms the natural and imprescriptible rights of all 

children and shall, as far as practicable, by its laws 

protect and vindicate those rights. 

2.1º  In exceptional cases, where the parents, 

regardless of their marital status, fail in their duty 

towards their children to such an extent that the 

safety or welfare of any of their children is likely to 

be prejudicially affected, the State as guardian of the 

common good shall, by proportionate means as 

provided by law, endeavour to supply the place of 

the parents, but always with due regard for the 

natural and imprescriptible rights of the child. 

2º Provision shall be made by law for the adoption 

of any child where the parents have failed for such a 

period of time as may be prescribed by law in their 

duty towards the child and where the best interests 

of the child so require. 

3 Provision shall be made by law for the voluntary 

placement for adoption and the adoption of any 

child. 

4.1º Provision shall be made by law that in the 

resolution of all proceedings— 

i brought by the State, as guardian of the common 

good, for the purpose of preventing the safety and 

welfare of any child from being prejudicially 

affected, or 

ii concerning the adoption, guardianship or custody 

of, or access to, any child, 

the best interests of the child shall be the paramount 

consideration. 

2º Provision shall be made by law for securing, as far 

as practicable, that in all proceedings referred to in 

subsection 1º  of this section in respect of any child 

who is capable of forming his or her own views, the 

views of the child shall be ascertained and given due 

weight having regard to the age and maturity of the 

child. 

Key Data:  Held, 10th November 2012 

 

Note how low the turnout was! 33.5% 

What does this suggest to you?               

High regional variation across 

constituencies: Dublin South 73.1%, 

Donegal North-East 40.4%. Interestingly, 

the ‘Yes’ vote was highest where turnout 

was highest. All but 3 constituencies voted 

in to pass the referendum! 

Based on your reading of the 2 

accompanying documents, outline 

the arguments! 

Arguments in Favour: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Arguments Against: 

 

http://www.childabusecommission.ie/


Why I’ll be voting No in the Children’s Referendum 
There is no legal need for constitutional change – and it may have unforeseen consequences, writes Gerry Fahey. 

 

Retired Judge Hugh O’Flaherty recently stated that all – or nearly all – of the objectives of 
the Amendment are to be found in our existing Constitution, in ordinary legislation or in court 
judgments, and the one that isn’t can be dealt with by amending legislation. 

This is consistent with the view of Supreme Court Judge Adrian Hardiman who stated in 2006 that: 
The Constitution does not prefer parents to children. The preference the Constitution gives is this: it 
prefers parents to third parties, official or private, priest or social worker, as the enablers and 
guardians of the child’s rights. 
The amendment consists of three parts – the welfare of the child, hearing the voice of the child, and 
adoption issues. 

Welfare issues are adequately dealt with in the Constitution, as Judge Hardiman made clear, where 
provision is made for State intervention under Article 42.5 when parents fail in their duty towards 
their children. The Roscommon ‘incest case’ is frequently cited by advocates of a Yes vote as a reason 
for supporting the amendment. However, if the State had acted as it should have under this Article, 
then the Roscommon case would have been properly dealt with, and the children would have been 
removed from their abusive home. 

No constitutional provision regarding children’s welfare is of value if society ignores it. The abuse 
highlighted by the Ryan Report was not a consequence of a Constitutional deficiency – it was a 
consequence of societal values. The industrial schools’ abuses had stopped by the late 1970s because 
the victims started to speak out and a small number of journalists exposed the abuses. This happened 
without a constitutional amendment. 

The ‘voice of the child’ does not need a constitutional amendment. Germany has almost the identical 
wording in its 1949 Constitution with respect to citizen rights, the family, children upbringing, and 
State intervention. In its family courts every child from the age of four has the right to her/his voice 
being heard. All we have to do is have the courts here to do the same. 

Adoption 
The Yes side argue that one of the effects of the amendment will be to permit the adoption of a large 
number of children, of married parents, now in long-term foster care – and that there are 1600 of 
these cases. Sadly, this is not true. Only 16 of 4400 children with unmarried parents were adopted in 
2010. Adoptive parents generally want very young children with whom they can establish attachment 
bonds with at a young age. 

So there is no need for the referendum because children’s rights are adequately catered for in the 
Constitution as it is; there is no legal impediment to the voice of the child being heard; and the 
adoption of a very small number of children can be dealt with by simply amending the 2010 Adoption 
Act. 

Voters should bear in mind the inherent dangers in constitutional amendments arising from 
‘unintended consequences’. The best example of this is to be seen in the 8th amendment, from 1983, 
which reads: 
The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of 
the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and 
vindicate that right. 
One of unintended consequences of this amendment was that it actually did allow for abortion in 
Ireland, although the advocates of a Yes vote thought that the amendment would ban abortion. The 
unintended consequence of the X Case showed that it didn’t. 

http://www.thejournal.ie/wording-childrens-referendum-ireland-600728-Sep2012/


One of the unintended consequences of the proposed amendment is that it may pit children against 
parents on some issues, and that the courts may be called upon to arbitrate these disputes. The X Case 
was an event not foreseen by the Yes side at the time the 8th Amendment was passed. It is very 
possible that there are unforeseen events with respect to this proposed amendment. 

In addition, Article 42.5 is to be replaced by Article 42A.2.1. The reasons for State intervention in 
exceptional cases will change from ‘for physical and moral reasons’ to ‘to such extent that the safety or 
welfare of any of their children is likely to be prejudicially affected’. This will change the role of the 
courts from one in which each case is evaluated to some degree with retrospective certainty to one in 
which ‘likely’ future outcomes become the yardstick. The consequence of this will be that children 
may be taken from parents simply on the say so of social workers in the District Courts, which are 
courts of ‘summary’ justice. 

Finally, our family courts are de facto secret courts. There are hundreds of cases going though these 
courts each year. How do we know whether the constitution and legislation is being adhered to in 
these secret courts? The simple answer is we don’t. There is no public accountability. 

For these reasons, and others, I will be voting NO. 
Gerry Fahey is an Occupational Psychologist and a graduate of TCD and the University of Illinois at Urbana 

Champaign. Source: https://www.thejournal.ie/readme/no-campaign-childrens-referendum-649534-Oct2012/  
 

The Case in Favour of the Referendum - Why constitutional reform? 

The Irish Constitution was written in 1937, at a time when children were ‘seen and not heard’ and when, 
for example, it was the norm for teachers to physically discipline children and for children to be seen as 
mere possessions of adults. 

The public was rightly shocked and angered by the findings of the Ryan Report, published in May 2009, 
which exposed systematic abuse of children living in institutions throughout the country, that spanned half 
a century.  The societal attitudes that allowed this abuse to continue must be challenged and 
overcome.  This is our opportunity to break away from this legacy and do all we can to make Ireland one of 
the best places in the world to be a child. 

Today, society views children differently; we appreciate that children have rights and that they should be 
respected as individuals in their own right.  We now need to make children visible in our 
Constitution.  Strengthening children’s rights in the Constitution will help ensure that each child is 
protected and cherished equally, and that the courts are guided to make decisions that are in the best 
interests of the child and keep families together. 

Strengthening children’s rights in the Constitution would do just that; it would also reinforce this new 
societal view of children and set down a marker for us all: that every childhood counts and we have a duty 
to respect and protect the rights of children. 
It’s important to remember that the Constitution largely reflects the time it was first written – in 1937 – 
when children were seen and not heard.   It is time that our Constitution reflects modern views of children 
and childhood. 

Spain, Portugal, Poland, and Finland all have constitutions that include specific and strong rights for 
children. 

What will change? 

A robust children’s rights amendment will ensure that children in Ireland benefit in real and concrete 
ways.  Strengthening children’s rights in the Constitution – the highest law of the land – will mean that 
children, at long last, will be visible in the Constitution, in their own right. 

The amendment could allow the State to take proper account of children’s rights and needs, to put their 
best interests at the heart of decisions affecting children, and to listen to the voice of the child.  It could 
also acknowledge a child’s right to know their identity and to be protected from abuse. 

https://www.thejournal.ie/readme/no-campaign-childrens-referendum-649534-Oct2012/


A children’s rights amendment could provide the State with the necessary tools to develop the very best 
care, adoption and child protection systems.  For example, at present, the Constitution hinders the 
adoption of children whose parents are married; affecting up to 2,000 children currently in long term 
foster care, who have grown up with little or no regular contact with their married birth parents and who 
are not entitled to be adopted. 

A children’s rights amendment could create an equal level of protection for all children, regardless of the 
marital status of the child’s parents.  The amendment could empower the State to intervene in a 
proportionate way to protect children and this would allow for the provision of supportive interventions. 
As it stands, when children find themselves in dangerous or difficult situations the Constitution makes it 
impossible to give the same level of protection to each child.   

Each and every day, children are badly served by the current Constitution.  Vulnerable children depend on 
adults to safeguard their rights and ultimately their future.  But without a constitutional amendment, the 
State’s hands are tied. 

 Legal: It would have a real and measureable difference on court decisions and on the type of 
legislation that can be drafted.  Currently, we cannot guarantee that the best interests of a child will 
be upheld, particularly in certain court proceedings. 

 Children in Care:  These children include those in long term foster care, who are unable to be 
adopted and given a second chance of a stable family life.  This would affect up to 2,000 children. 

 Culture shift: The recognition of children as full citizen rights holders in their own right would be a 
very significant step towards shifting historic attitudes to children’s position in society. 

 External perceptions: It is a powerful sign to the outside world that we value our children.  At an 
international level, there is an expectation that when the Irish State is next examined by the UN 
Committee on the Rights of the Child that we will have made progress in the Committee’s key 
recommendation that Ireland recognises children’s rights in its Constitution. 

All of the main political parties also want constitutional change: 

[There will be]... “A referendum to amend the Constitution to ensure that children’s rights are strengthened, 

along the lines recommended by the All-Party Oireachtas committee.” 2011 Programme for Government 

(Fine Gael and Labour Coalition Government) 

“Sinn Féin is committed to: a Constitutional referendum to enshrine fully the rights of children in the 

Constitution.” 

Sinn Fein 2011 Manifesto 

“The Green Party will hold without delay a Referendum on the Rights of the Child, placing the best interests 

of the child at the heart of our Constitution.” 

The Green Party 2011 Manifesto 

“Fianna Fáil will focus on the number of specific areas where we believe amendment is desirable 

[...including...] An amendment to strengthen the rights of children.” 

Fianna Fáil 2011 Manifesto 

 

Source: https://www.childrensrights.ie/content/why-referendum  

 

 

 

 

https://www.childrensrights.ie/content/why-referendum


UN Convention on the Rights of the Child –  

Key Provisions for Politics and Society 

Examine the articles below and evaluate the degree to which these rights are fully implemented and accessible to 

children in everyday life in Ireland: 

Article 6 – Survival and Development 

1 States Parties recognize that every child has the inherent right to life. 

2 States Parties shall ensure to the maximum extent possible the survival and development of the child. 

Article 12 -   

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those 

views freely in all matters affecting the child, the views of the child being given due weight in accordance with the 

age and maturity of the child.   

  

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and 

administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in 

a manner consistent with the procedural rules of national law. 

Article 13  - Freedom of Expression and availability of information 

1. The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart 

information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or 

through any other media of the child's choice.   

2. The exercise of this right may be subject to certain restrictions, but these shall only be such as are provided by law 

and are necessary:   

(a) For respect of the rights or reputations of others; or   

(b) For the protection of national security or of public order, or of public health or morals. Article 14 – Freedom of 

Thought, Conscience and Religion 

1 States Parties shall respect the right of the child to freedom of thought, conscience and religion.  

2 States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to provide 

direction to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the 

child. 

3 Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law and 

are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others. 

Article 19 – Protection from Abuse and Neglect 

1 States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the 

child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or 

exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the 

care of the child.  

2 Such protective measures should, as appropriate, include effective procedures for the establishment of social 

programmes to provide necessary support for the child and for those who have the care of the child, as well as for 



other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of 

instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement. 

Article 28 – Education 

1 States Parties recognize the right of the child to education, and with a view to achieving this right progressively and 

on the basis of equal opportunity, they shall, in particular:  

(a) Make primary education compulsory and available free to all;  

(b) Encourage the development of different forms of secondary education, including general and vocational 

education, make them available and accessible to every child, and take appropriate measures such as the 

introduction of free education and offering financial assistance in case of need;  

(c) Make higher education accessible to all on the basis of capacity by every appropriate means;  

(d) Make educational and vocational information and guidance available and accessible to all children;  

(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates. 27 2 States 

Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent 

with the child’s human dignity and in conformity with the present Convention. 3 States Parties shall promote and 

encourage international cooperation in matters relating to education, in particular with a view to contributing to the 

elimination of ignorance and illiteracy throughout the world and facilitating access to scientific and technical 

knowledge and modern teaching methods. In this regard, p 

 

Article 29 – Aims of Education 

1 States Parties agree that the education of the child shall be directed to:  

(a) The development of the child’s personality, talents and mental and physical abilities to their fullest potential;  

(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the 

Charter of the United Nations;  

(c) The development of respect for the child’s parents, his or her own cultural identity, language and values, for the 

national values of the country in which the child is living, the country from which he or she may originate, and for 

civilizations different from his or her own;  

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, 

equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous 

origin;  

(e) The development of respect for the natural environment. 28 2 No part of the present article or article 28 shall be 

construed so as to interfere with the liberty of individuals and bodies to establish and direct educational institutions, 

subject always to the observance of the principle set forth in paragraph 1 of the present article and to the 

requirements that the education given in such institutions shall conform to such minimum standards as may be laid 

down by the State. 

Article 31 – Leisure, Recreation, and Cultural Activities 

1 States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities 

appropriate to the age of the child and to participate freely in cultural life and the arts. 

2 States Parties shall respect and promote the right of the child to participate fully in cultural and artistic life and 

shall encourage the provision of appropriate and equal opportunities for cultural, artistic, recreational and leisure 

activity. 



 

Examine the Children’s Rights Alliance annual “Report Card” to track our progress in 

the implementation of Children’s Rights in Ireland. 

 

 


